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I

[1]

INTRODUCTION

This opinion has been prepared at the request of Pat Pimm, the Member of the Legislative

Assembly of British Columbia for Peace River North, who was first elected in 2009 and reelected on May 14, 2013. Mr. Pimm has requested my opinion about his obligations under the
Members’ Conflict of Interest Act, (“the Act”). This opinion is confidential but may be released
by the Member or by this Office with the Member’s consent (s.18(4)). When seeking my
opinion, Mr. Pimm agreed he would release it to the public. Thereafter, it will be posted on the
website of this Office.

[2]

Mr. Pimm’s letter was dated November 12, 2013. He was then Minister of Agriculture in

the British Columbia government. He wrote as follows:
RE: DEALINGS WITH THE AGRICULTURAL LAND COMMISSION
Concerns have been raised about the interactions of my office and I with respect to the
Agricultural Land Commission (“ALC”) and a decision pertaining to an application
before that body on a parcel of land within my riding.
At no time have I ever attempted to influence the decision of the ALC, though I was
supportive of the application as were many individuals within my community.
Given the concerns that have been raised on this issue, I would respectfully request
that you undertake a review of the actions of both my office and myself to determine
whether we have acted inappropriately in our dealings with this quasi-judicial body.
I would appreciate your assistance in this matter and of course would make available
all documents and personnel necessary to conduct as thorough investigation as possible.

[3]

Mr. Pimm’s request specifically engages s. 6 of the Act, which provides:
This Act does not prohibit the activities in which members normally engage on
behalf of constituents.
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[4]

The issues I have been asked to review surround an application for reconsideration by the

ALC of a failed application made by Mr. Terry McLeod, one of Mr. Pimm’s constituents. Mr.
Pimm has described his previous contact with Mr. McLeod as follows:
“I never had much contact with Mr. McLeod. I have known him kind of just as a
community figure more than anything else. He’s certainly not a close personal friend or
anything like that”.
Q
Did he at any time approach you on the basis that you could do anything
special for him in terms of any of the regulatory permissions that he would need with
respect to this property?
A
No absolutely not.
Q
Did you ever promise him in any way that you would be able to intervene on
his behalf and make any special arrangements for him at all?
A
Absolutely not. I told him that I would write him a letter of support asking
the Commission to see if they would reconsider their decision; that’s what I did. And
when they got back to me saying that they weren’t going to do that, we haven’t had
any further contact.

[5]

In the course of preparing this opinion I have interviewed several people who had

knowledge of the material facts and issues related to the request. I questioned the following
persons who voluntarily met with me and provided information under oath: Mr. Pimm and
members of his then ministerial office staff; Deputy Minister of Agriculture, Derek Sturko;
members of his office and ministry staff; Mr. Richard Bullock, Chair of the ALC and members
of the Commission’s staff; and former Commissioner of the ALC, Ms. Denise Dowswell. Other
individuals were interviewed and/or questioned as remarked upon in this opinion.

[6]

As he said he would, Mr. Pimm made available all relevant documents and personnel for

me to do my work. The ALC provided me with the same useful assistance. At the outset, its
counsel advised me as follows:
The ALC wishes to assure you that consistent with its statutory mandate under the
Agricultural Land Commission Act (“ALC Act”), it sees its role in this matter as being to
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assist you in any way that it can to enable you to engage in the fact-finding necessary to
carry out your mandate under the Members’ Conflict of Interest Act.
While the point is obvious, the ALC also wishes to make clear that it has made no
complaint under the Members’ Conflict of Interest Act. Nor has it purported to make any
finding of conflict of interest under the Members’ Conflict of Interest Act. The ALC
unequivocally recognizes your exclusive jurisdiction to make findings under the
Members’ Conflict of Interest Act.

The following chronology of events from October 2012 to November 2013 provides the factual
matrix for this opinion:

[7]

In October 2012, one of Mr. Pimm’s constituents, Mr. Terry McLeod, a businessman and

resident of Fort St. John, British Columbia, applied to the ALC requesting that a 70 hectare
parcel of land within the Agricultural Land Reserve (“ALR”) and just outside of the Fort St. John
city boundary be designated for “non-farm use” as a new rodeo facility with indoor arenas, a
campsite, a chuck wagon track, restaurant and offices. The subject property is located in the
Peace River Regional District (“PRRD”), and before the application could be considered by the
ALC, it was necessary for the proposed development to be approved by the PRRD.

[8]

That approval was granted on November 22, 2012. The PRRD communicated its

decision to the ALC and on December 18, 2012, it formally received Mr. McLeod’s application
for “non-farm use” for the subject land. On February 28, 2013, Mr. McLeod’s plan to amend
consequential local zoning bylaws passed second reading with the PRRD. The final approval of
the “non-farm use” application was then considered by the ALC.

[9]

On March 21, 2013, the ALC met and decided to refuse the application on the basis that

there was no evidence that the subject property was the only property available for the proposed
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development; and no evidence that other property in the area that was approved for “non-farm
use” could be used. On April 21, 2013, Mr. McLeod emailed the ALC asking “…how does a
person get to attend a meeting? There must be some way to attend?” As part of its
comprehensive response the ALC replied:
Commission decisions are in camera - that is, not public.
Given the time and resources necessary to meet each applicant individually, and given the
volume of applications the Commission receives, the Commission does not have the
resources to have in-person meetings on every application. Should the Commission feel
that it would be advisable to meet with the applicant, either at its offices in Burnaby, or
on the site of the application, the Commission would delay a decision until such a
meeting could take place.
The Commission may reconsider a decision based on new information received after a
decision is made. If you wish to submit new information, and at the same time request
the Commission meet with you to discuss the application (and potentially view the
property), please forward any new information and a request for a meeting in writing (by
e-mail would be ok). (all emphasis added)

[10]

Ultimately, it was arranged that an on-site meeting would take place on May 28, 2013 as

part of a trip to northeastern British Columbia and the Fort St. John area that the ALC had
already scheduled. The fact that a formal application for reconsideration by Mr. McLeod had not
been filed before the site visit arrangements were made was inconsequential so far as the Chair
of the ALC was concerned, who told me that it “certainly was not [important] to us or to me”.

[11]

The provincial general election occurred on May 14, 2013. Mr. Pimm was re-elected and

his political party again formed the government.

[12]

On May 15, 2013 the ALC received a letter of support for the McLeod application from

the RCMP Musical Ride Committee. More will be said about this event later in this opinion.
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[13]

On May 15, 2013, Lori Ackerman as Mayor of Fort St. John, wrote to the ALC Chair and

Commissioners informing them of “our concern over the decision related to [the McLeod
application] in which you refused the application for the development and operation of a rodeo
grounds and supportive facilities”. She also said:
“The city of Fort St. John is supportive of this initiative and strongly encourages the
Commission to visit the site and re-visit this decision posthaste”.
The complete text of her letter is Appendix A to this opinion.

[14]

On May 17, 2013, MLA-Elect Pat Pimm wrote the following letter to the ALC:
Please consider this letter as my formal support of the application for the development
and operation of a rodeo grounds and supportive facilities regarding the above noted file.
Further, this letter is to inform you of my concern of your decision to refuse the
application.
As MLA elect and longtime resident of Fort St. John I can advise you that our region has
a history rich in ranching and agriculture culture. Ranching and agriculture continue to
be a vital industry in our region today. It is crucial that we all support the agricultural
lifestyle including activities related to this community such as the rodeo circuit.
The land under consideration is adjacent to the boundaries of the City of Fort St. John
and would be able to access water and sewer services. This would allow the development
of the facility and create an environment that encourages and supports agriculture. The
opportunities for activities include multiple uses and events such as fall fairs, 4-H
activities and riding and roping lessons to name a few.
I fully support agriculture as a profession and lifestyle as well as this application. I
strongly request that you reconsider your decision to refuse this opportunity to offer,
locally, a source of recreation to our agricultural community.

[15]

When Mr. Pimm wrote to the ALC, the applicable provision (s. 33(1) in the ALC Act

setting out the test on a reconsideration request was whether:
(a) evidence not available at the time of the original decision had become
available.
(b) all or part of the original decision was based on evidence that was in error or
was false.
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[16]

When I interviewed Mr. Pimm on December 18, 2013 he was very candid in providing

the following information:

Q.
Were you aware of the tests that surrounded the whole reconsideration process?
A.
Quite honestly, no I wasn’t at that point in time. I am now. Certainly with my
new role, I’ve had to become more versed with the --with the Act and whatnot. But at
that point in time I did not know that, and I was probably --I maybe should have become
more acquainted with it. I did not know at that time.
Q.
But your focus seemed to be on the basis of what would be good for the
community, relative to the use of this property and the value that it would bring to the
community and to the, if you like, the enjoyment or the cultural enhancement of the
community; is that fair?
A.
That’s exactly accurate, yes.

[17]

Apparently the ALC did not receive Mr. Pimm’s letter of support until May 31, 2013 -

three days after the on-site visit had taken place. Present at the on-site visit (at various times) on
May 28, 2013 were Mr. McLeod, the Mayor of Fort St. John, the Chair of the ALC and one other
Commissioner, members of the ALC staff, a Ministry of Agriculture staff member and Mr.
Pimm, who was then the MLA-Elect. What occurred at the site visit will be discussed in detail
later in this opinion. (see paras 24 through 30).

[18]

In order to describe the important events that occurred on June 5 and June 6, 2013, it is

convenient to quote from paragraphs 23 to 25 of the ALC’s decision of August 19, 2013
dismissing the reconsideration application:
23. On June 5, 2013, Mr. McLeod sent an email to Commission staff, copied to
the local Member of the Legislative Assembly and to the Mayor, asking for a copy of the
Commission’s meeting minutes from the first refusal, and asking whether he could attend
the upcoming meeting to discuss the exclusion application that was currently in process.
24. On June 6, 2013, Commission staff sent a copy of the minutes which the
Commission had previously provided on April 19, 2013, together with a copy of the
email sent on April 22, 2013. The Commission also advised that the exclusion
application was not yet before the Commission as it had not yet gone through the
required Regional District process.
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25. On June 6, 2013, Mr. McLeod sent an email to the Commission inquiring as
to whether the Commission had viewed the North Peace Light Horse Association Rodeo
Park while in the area. He indicated that in his opinion it was beyond repair. He stated
that it has been turned into a mud bog park and the stables are falling down with no
monies to repair them. He indicated that he had “offered to buy them out a few years ago
but was turned down. That’s why I am building what I am building now”. Commission
staff responded by advising that the property was viewed, confirming that his comments
would be added to the file, and pointing out that he had not actually made a
reconsideration request.(emphasis added)

[19]

It is important to note that the inspiration for Mr. McLeod’s email of June 6, 2013

“appealing” the initial ALC decision came as a result of the Commission pro-actively pointing
out to him that a formal reconsideration request had not actually been made or filed.

[20]

The ALC’s decision dismissing the reconsideration application noted the following at

paragraph 27:
27. Also on June 6, 2013, the Constituency Assistant for the local member of the
Legislative Assembly sent an email to the Commission stating: “MLA Pimm has asked
that I contact you on behalf of and in support of Terry McLeod and his application for
Non-Farm use of land in the ALR”. The email also requested that a decision be made as
soon as possible as the RCMP Musical Ride was set to be held on the subject property on
July 11, 2013.
The Executive Director of the ALC responded promptly to the email as follows:
The next Commission meeting is not scheduled until after the RCMP Musical Ride of
July 11, 2013. That said, I can confirm for you that the Commission has no issue with
the holding of the 2013 event. The event can continue as planned and I would appreciate
you advising Mr. Pimm accordingly. Also please feel free to share this advice with Mr.
McLeod and the RCMP. I’ve copied [staff] at the Peace River Regional District so they
are aware of this response.
I trust this response satisfactorily addresses your inquiry.
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[21]

The subject of the RCMP Musical Ride had been raised by Mr. McLeod with

Mr. Bullock in the course of the May 28, 2013 on-site visit. Mr. Bullock apparently indicated to
Mr. McLeod that the ALC had no objection to the event going ahead as planned. The June 6,
2013 email was confirmation of this advice.

[22]

On June 7, 2013, Pam Pimm was appointed Minister of Agriculture in the newly re-

elected government. Before his appointment, it was well known to the ALC that Mr. Pimm had
been a vocal advocate for change with respect to the ALR and the operations of the ALC. Half
of the land province-wide in the ALR is located in the North and more than one half of that land
is located in the Northeast part of what was then the Northern Region of the ALR - where
Mr. Pimm’s Fort St. John constituency is located. In this context, his appointment as Minister of
Agriculture was obviously significant. So was the mandate given to him in a published letter
from the Premier dated June 10, 2013. In it she indicated that she “expect [ed] that the following
initiatives will be completed by you and your Ministry over the coming years:
…
2.

Ensure the Agricultural Land Commission is delivering on the improvements
promised arising from the budget increase it received in Balanced Budget 2013.

3.

Ensure the Agricultural Land Reserve is working for British Columbia and
propose any changes necessary. These changes must successfully balance
our desire to protect valuable farmland while allowing for responsible economic
development opportunities.

4.

Bring forward ALR changes that will further encourage the stability of
farm families and the farming industry in British Columbia.”
…
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[23]

The chronology of subsequent events is as follows:
(a) July 5, 2013: the ALC issued a “Policy Statement concerning the role of elected
officials in applications to the ALC”. The Policy Statement was “focused on the ALC’s
adjudicative functions”. It included a section on “Limits on the Role of Elected
Officials”.(emphasis added)
(b) July 18, 2013: the ALC met in its Burnaby offices to deliberate on the McLeod
reconsideration application. The Deputy Minister of Agriculture was invited by the ALC
Chair to visit its offices where the discussions were taking place; and to attend the
information portion of the meeting where the McLeod application was being considered.
(c) July 22, 2013: Mr. McLeod sent an email to Mr. Pimm, asking for assistance on his
reconsideration. Mr. McLeod indicated that he had contacted a staff member at the ALC
for an update but had yet to hear back.
(d) July 25 and 26, 2013: various email correspondence took place involving
Minister Pimm’s office, the Deputy Minister’s office and the ALC. Information provided
to me in the course of preparing this opinion indicated an unfortunate and fundamental
difference of opinion among the participants about what information was being requested
by Mr. Pimm and when he wanted it.
(e) July 31, 2013: the Minister responsible announced a provincial Core Review with the
goal of ensuring the “best possible use of government resources with clear objectives to
reduce costs and eliminate overlap”. The ALR and ALC were included in the Core
Review process.
(f) August 19, 2013: the ALC published its decision dismissing the McLeod
reconsideration request. The decision refers to the ALC July 5, 2013 policy statement
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and comments specifically that representations made with respect to the reconsideration
application by Mr. Pimm and Mayor Ackerman were “not appropriate”.
(g) October 4, 2013: a letter from the Deputy Minister of Agriculture was sent to the
Chair of the ALC with respect to deferring major decisions until after the Core Review
process.
(h) October 4, 2013: the ALC published a “Message from the Chair: An Update”
discussing changes that had been made to “better achieve” its mandate under the ALC
Act. In it, references from the July 5, 2013 policy statement about “improper influence”
by elected persons are again repeated.
(i) November 7, 2013: a Cabinet Decision Summary sheet with Minister Pimm’s
signature surfaced and was apparently leaked to the media. The document requests that
the ALC be modernized “to ensure that government’s priorities for economic
development are reflected in ALC decisions, and to improve service levels for
applicants”.
(j) November 7 to 10, 2013: media reports appeared in relation to Mr. Pimm’s
involvement in the McLeod application and his views on the ALR and the ALC.
Speculation about possible enforcement action by the ALC on the McLeod property
began.
(k) November 12, 2013: Mr. Pimm requested this opinion.
(l) November 13, 2013: NDP Opposition released a leaked copy of the Deputy Minister’s
letter dated October 4, 2013 to ALC Chair Richard Bullock. An excerpt from that letter
reads: “Given the current review process that is under way, I believe it would be prudent,
during the period of the core review of the ALC and the ALR, to defer any ALC
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decisions that would fundamentally affect the ALR (for instance, inclusions or exclusions
of major blocks of land).”
(m) November 13, 2013: After receiving media requests and without instructions from
the Minister to do so, ministerial staff requests Ministry of Agriculture staff to obtain
information from the ALC in relation to any enforcement action on the McLeod property.
The ALC refused based on “legal advice”.
(n) January 2014: Mr. Pimm went on sick leave requiring hospitalization and ongoing
active treatment.
(o) February 11, 2014: the spring session of the Provincial Legislature commenced.
(p) March 27, 2014: Bill 24, Agricultural Land Commission Amendment Act, 2014 was
given first reading in the Legislature.
(q) April 11, 2014: Mr. Pimm, who had remained on sick leave, resigned as Minister of
Agriculture for health reasons.
(r) May 29, 2014: Agricultural Land Commission Amendment Act, 2014 passed.

II

INFORMATION OBTAINED

On-site Visit to McLeod Property, May 28, 2013
[24]

What occurred at the on-site visit to the McLeod property on May 28, 2013 is pivotal in

terms of the events leading up to Mr. Pimm’s request for an opinion on his compliance with the
Act. The Mayor of Fort St. John attended the on-site visit at Mr. McLeod’s request in order to
show her support for his application. Mr. McLeod told me that he had advised ALC staff that he
had invited both the Mayor and Mr. Pimm to the site visit. The ALC staff member responsible
for organizing the visit said that he was not aware that Mr. McLeod had invited anyone but
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confirmed that it was his understanding from other communications that the Mayor was likely to
attend. He could not recall specifically when he advised the Commissioners that she would be
present, but believes it was the day of the visit itself. Both Commissioner Dowswell and
Commissioner Bullock told me they were unaware that the Mayor would be present until they
arrived on-site. Apparently, none of the members of the ALC delegation were aware that Mr.
Pimm would be present. Mr. Pimm had been a city councilor in Fort St. John for about ten years
before he was elected as an MLA. During those years he recalls that he had attended a couple of
on-site ALC visits without any objection or comment. As an MLA, Mr. Pimm had assisted
several constituents in their dealings with the ALC but had not been requested previously to
attend any on-site visits.

[25]

As mentioned, Mr. Pimm had been invited by Mr. McLeod to attend the May 28 on-site

visit. He assumed that Mr. McLeod would have advised the ALC of his attendance; otherwise,
Mr. Pimm told me that he would have made sure that the ALC was given a “heads-up” to say
that he would be attending. In any event, it is clear that Mr. Pimm was not told by the Chair of
the ALC or anyone else at any time during the course of his attendance at the on-site visit that
the ALC considered his attendance there to be “inappropriate” or even unwelcome. The
following is an extract from the information Mr. Pimm gave to me under oath:
Q
Do you recall any reaction that [Mr. Bullock] may have made to you saying that
you were there supporting your constituent?
A
No. I never – it didn’t seem odd to me at all. I thought, quite frankly, you know,
if I thought there was – if somebody had of been upset with me being there, I thought
they would have maybe said, “You can’t be here.” There was nothing like that at all. In
fact, if anything, I thought I was welcomed to the meeting.
Q
A

So there was no confrontational aspect to it, as far as you were concerned?
Absolutely not.

Q
In the course of further conversation with [Mr. Bullock], there were discussions
about hockey and Site “C” and other things between you and the Commissioner and was
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that discussion “cordial in tone.” Do you agree with that, or do you have any recollection
of that?
A
Well, my entire visit to that site, I feel was quite cordial. So, yeah, I mean, it
was – like I said earlier, we were basically talking pleasantries, and I’m not even sure if
we actually talked about the actual application. So – but it was mostly pleasantries about
different things. It was – it was more like – I’ve known Mr. Bullock a little bit from a
half a dozen meetings with him previously. It was kind of like, “How you doing; how is
everything going?” It was more like that; that’s all I recall.

[26]

In its decision dismissing Mr. McLeod’s reconsideration application the ALC very briefly

summarized the events at the on-site meeting as follows: (at para 20)
On May 27(sic), 2013, the Chair, two Commissioners and staff were in the Fort St. John
area on other business and arranged with the Applicant to visit the subject property.
Upon their arrival at the subject property, they were met by Mr. McLeod. The Mayor of
Fort St. John also attended the site. The Mayor reiterated her strong support for this
application, criticized the Commission’s original decision, and then left. The
Commission members and staff were toured around the proposed development during
which time the Member of the Legislative Assembly Elect for the Peace River North
Region arrived and joined the tour. The Member indicated his strong support for the
application.

[27]

Based on the information that I have obtained, it would seem that the on-site visit was

really divided into two parts. At first, Mr. McLeod took the ALC representatives to his office on
the site. The Mayor of Fort St. John was already there and is said to have made a forceful series
of remarks about the ALC’s original McLeod decision and the fact that one of the
Commissioners from the Fort St. John area had apparently recused himself from involvement in
both the original application and the reconsideration request. Of course, it is not for me to
express any view about how the Mayor presented with the Commission in the course of the
meeting in Mr. McLeod’s office. It is clear, however, that her remarks were not well received by
those attending on behalf of the ALC. In the information Mr. Bullock provided to me under
oath, he indicated that it struck him as “extremely unusual” that “these people in these positions”
(elected officials) did not see what they were doing as being a problem. When I asked Mr.
Bullock whether he raised that concern with either the Mayor or Mr. Pimm, his response was:
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“No. In hindsight, what I should have done is packed my group back into the car and
gone; that’s what I should have done, in hindsight, but I didn’t and that’s my problem”.
Later in his testimony, in particular reference to the presence of the Mayor, Chair Bullock
reiterated:
“Again, I go back; the proper thing to do would have been halt that, take my people, get
out of there and start over again”.

[28]

The second part of what occurred on the property involved a walking tour. When that

was nearly completed, Mr. Pimm arrived. Mr. Bullock provided the following information to
me:
Q
From your perspective, what did the presence of Mr. Pimm mean?
A
It was further -- how do I put it in the vernacular: the heat was on. This is
pulling out the heavies. I have not--again, this is something quite unusual to have an
MLA come out. We did our job. We were there to listen to the applicant. We were
doing that and I found it quite unusual. In fact, I found it -- I was shocked, frankly.
Q
Do you mind telling me what you mean by that?
A
Well, you know, again, this is -- in my tenure, I cannot say anything before, this is
the first time I have seen this happen. I have had discussions with MLAs and I have had
discussions with cabinet ministers but I have never had either one get involved directly in
an application process.

[29]

Mr. Bullock went on to describe his on-site conversation with Mr. Pimm as follows:
Q
Did you get any information from Pimm?
A
Not relevant other than I’m here to talk on behalf of my constituent and I think his
project should be approved; other than that, we talked about his white shoes. [Apparently,
this was part of some banter in which Mr. Bullock says he made a joke about Mr. Pimm’s
“brand new shoes” getting dirty in the mud on the McLeod property.

Mr. Bullock later expanded on his discussion with Mr. Pimm at the site visit.
Q
Let’s then talk about what the conversation actually was, beyond what you have
already told me?
A
It was very – I kept it fairly loose. We talked – and I am recollecting now. We
certainly talked about the hockey playoffs which were going on and I know Mr. Pimm is
a – he likes hockey. He is a hockey fan and we talked about that and we talked about
briefly all of these subjects, Site “C”. It wasn’t a long conversation.
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We talked about the Oil and Gas Commission Delegation Agreement that I knew he was
very interested in because we were reworking that and I think we were within days of
inking that and signing that and we talked a bit about that. We talked about the ongoing
interest he had in delegation agreements with the Regional District up there and we also
talked about the election and he had been very successful. He was quite proud of the fact
that he had increased his majority and that they had a stronger mandate than they had last
time and they were going to get things done and the oil and gas industry is on its way;
that sort of thing. It was general conversation that I tried to – I tried to take off of this
topic about McLeod as best as I possibly could.
Q
Was all of that general conversation, conversation that you thought was part of the
conspiracy somehow to come down on you and show his influence?
A
No. No, not at all.
Q
Okay.
A
The biggest part was him actually being there, number one, on behalf of his
constituent who had suggested a project that the ALC should be probably agreeing with
and he didn’t even have to say that, I got the message by him showing up.
Q
Got the message that – got what message?
A
The one I just told you: I am here on behalf of my constituent and he thinks that
the project that his constituent is proposing is a good one and the ALC should take it to
heart.

[30]

Mr. Pimm’s account of what occurred after he arrived on the property contains a

recollection of their conversation that is similar to Mr. Bullock’s:
Q
All right. So you arrived on the site on May the 28th. Did anybody express
surprise at seeing you there?
A
I didn’t really view it as surprise at all. In fact, I showed up, they were already
into their – into the process of viewing the land. In fact, I had to walk over to where they
were – they were at. It was, you know, halfway across the field, so I went over and
joined the procession that was going on, and Mr. McLeod was there and, like you say,
Mr. Bullock, and I really didn’t know the other – the other people that were there, but –
like, there was a couple of staffers and one other commission member from the north, I
do believe. But I didn’t really know her, and that was – so I just – I joined, just to
basically listen and be part of the conversation that was going on.
Q
Did you participate at that stage in any of the conversation, or were you just a
listener?
A
You know, I don’t recall 100 percent, but I was pretty much just listening.
Q
Okay. Was the conversation extended or did it last for a short period of time or
how long did they …
A
Well, they were virtually pretty much finished the site visit when I got there. So it
was kind of a muddy day. I remember I had – I kind of tiptoed out in the mud, sort of
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thing. I can’t remember exactly, but when I got there, there was – they were virtually
over, so we just kind of said some hellos and basically didn’t even talk about the
application per se. They were pretty much done, so…
Q
A

Did you have any private discussion with the Chair?
With Mr. Bullock?

Q
Yes.
A
I think, probably, we – on the way back in we were just kind of – general BS
more than anything else. We talked about hockey and different things and whatnot. I
don’t – never really had anything more. I mean, I probably would have expressed my
support for my constituent, obviously that’s why I was there, but I don’t recall any more
than that.

Subsequent Events
[31]

The next contact Mr. Pimm’s constituency office had with the ALC occurred on June 6,

2013 and is referenced at paragraph 20 of this opinion. The principal reason for the
communication appears to have been the issue involving the potential use of Mr. McLeod’s
property for the RCMP Musical Ride, which ultimately took place on the McLeod property on
July 11, 2013 before a full audience.

[32]

As discussed in paragraphs 18 and 19 of this opinion, the ALC took a proactive approach

with Mr. McLeod and advised him that a formal reconsideration request had not actually been
filed. Mr. McLeod responded within a matter of hours to the ALC’s contact initiative and made
the necessary filing.

[33]

On June 7, 2013, Mr. Pimm was appointed Minister of Agriculture. He was sworn in

with the entire cabinet a few days later. In the transition that took place, some ministerial and
some political staff remained in the minister’s office and others were added. Their levels of
experience varied. Mr. Pimm was a first-time minister and commenced work on the mandate of
instructions received from the Premier referred to in paragraph 22 of this opinion.
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[34]

On July 5, 2013, just short of a month after Mr. Pimm’s appointment as Minister of

Agriculture, the ALC published a “Policy Statement concerning the role of officials in
applications to the ALC”. The document was posted on the ALC website and over 3 pages
addressed the following subjects:
Adjudicative decisions
Limits on the Role of Elected Officials
Proper local government role in individual application decisions
Proper roles of MLAs and Cabinet Ministers
In the section entitled “Limits on the Role of Elected Officials”, the ALC had this to say:
Our democratic system is predicated on the ability of the electorate to elect
representatives who will in turn represent constituents and assist them in
problem-solving involving government. Constituency work is a key part of
that role.
However, the ability of elected officials to advocate for constituents has
limits. Recent experience has shown for example that it is inappropriate for a
Cabinet Minister, even with the most honorable of motives, to attempt to
influence a court or administrative tribunal with regard to a particular civil,
criminal or regulatory decision. Even a telephone call to a judge asking when
a decision would be released has resulted in a Ministerial resignation. These
examples show that any perception of attempted direct political influence over
adjudicative decision-making undermines the confidence that parties and the
public are entitled to have in the administration of justice delivered by courts
and administrative tribunals.
The concern about improper influence is not limited to Cabinet Ministers.
Whenever an elected person with political power - whether that person is a
Cabinet Minister, or MLA, a Mayor or Councilor - attempts to influence the
outcome of a court of tribunal decision, there is a reasonable perception (both
for the public and the adjudicator) that the elected person has been brought in
from the outside precisely to use their power to influence the outcome of a
dispute that is supposed to be decided on the evidence and the judgment of the
decision-maker. This creates a potential ethical difficulty for the elected
person and a serious legal difficulty for the parties and the tribunal on the
basis that the attempted influence has in fact or perception tainted the fairness
and impartiality of the decision-making process.
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[35]

The Deputy Minister of Agriculture, Derek Sturko, was appointed to that position in

January, 2013. While Mr. Sturko and Mr. Bullock [who had been appointed as Chair of the ALC
in 2010] had met a number of times, Mr. Bullock apparently suggested to him that it would be
helpful if he could see the ALC process “first-hand”. As a result, and at the invitation of the
ALC, Mr. Sturko attended the Commission’s meeting in its Burnaby offices on July 18, 2013. It
was no coincidence that Mr. McLeod’s application for reconsideration was being discussed by
the ALC Commissioners that day. Mr. Bullock told me that he had picked the decisions that Mr.
Sturko would hear. The following is Mr. Bullock’s sworn account of what occurred.
Q
Can you just tell me the purpose of having him here when the McLeod application
was being discussed?
A
Only that it was one of the difficult --we were trying to educate him on how we
do our business and that and a number of other applications were discussed and it was
just a broad range of decisions that we were dealing with current and there was nothing
nefarious about it at all and there you go, it was just there and it was a difficult one and
we deal with all of them and there was a lesson in it.
Q
So that was just a coincidence?
A
No. I picked the decisions that he was to hear and we went through a number of
different ones and it gave him an idea of the kind of issues we face and this one had an
interesting aspect to it and it showed the Deputy the kind of discussion we have and the
issues we face.
Q
You said in your answer, I think, the decisions, you wanted him to hear the
decisions, the discussion?
A
The applications that we deal with. He never was here for any of the decisions.
He left the room for the decision portion.
Q
Okay
A
I think frankly I have felt that it is very useful to have the people that we work
with and deal with on almost a daily basis to understand our business and Mr. Sturko-this was the first opportunity he had to come over and visit our office frankly and there
we go, I would like that and we have issued that invitation as well for the Minister a
couple of times.

[36]

The decision by the ALC dismissing the McLeod reconsideration application was

published a month later on August 19, 2013. In the meantime, on July 22, 2013, Mr. McLeod
emailed Mr. Pimm, with the following request:
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I am still waiting for an answer from the ALC and the summer is coming to a close, our
first rodeo is scheduled for June 2014 but it (sic) I don’t get the approval, I won’t get it
completed by that time. I need to get moving on the campsite area, this will be the
revenue generator that will alow me to continue to operate the horse park. If I don’t get
approval, I will be forced to sell out as the money can’t keep going out without
something coming in.
Thanks for any all help in regard to this matter.

[37] Mr.Pimm has advised me that he asked a staff member in his office, whom I will refer to
as “D”, to follow up with the ALC on the status of Mr. McLeod’s reconsideration request. The
following series of emails ensued over a time span of 4 ½ hours on July 25, 2013:
Email Correspondence Participants:
S=Staff Member in Deputy Minister’s Office
C=Executive Director of ALC

D=Ministerial Assistant in Minister’s Office

Thursday, July 25/13:
9:06 am
From S to C, referencing McLeod’s file #
“Minister/D is looking for some info on this situation.”
9:40 am
From C to S in response
“Application was reviewed by the Commission last week, paperwork
regarding the review is being drafted. I anticipate we will be able to
communicate the outcome in a couple of weeks.”
10:15 am

Response from C forwarded by S to D

12:14 pm
D responds to S
“Thanks MPP [Minister Pat Pimm] would like to know the outcome.”
12:29 pm
S forwards D’s response to C with the following comments
“Thanks C - can you pass it along to D or I - he has noted that Minister
would like to know outcome”
1:39 pm
C responds to S
“I have informed Richard Bullock and he requests that Derek [Deputy
Minister Sturko] call him as soon as possible.”
It is unclear from the information provided to me whether the call took place and if so, whether
anything was accomplished as a result.
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[38]

On the following day C emailed S as follows:

Friday, July 26/13

12:02 pm

C to S

“Hi S, further to the emails below inquiring into the status of the
Reconsideration Decision, the Commission has taken legal advice in
terms of how to respond to requests of this nature. I am waiving privilege
on this legal advice and am providing a copy to you along with a
recent policy statement drafted by the Commission which is referred to in
the letter. I trust this clarifies the Commission’s position with respect to
these inquiries.”
The relevant portion of the legal advice referred to and attached was as follows:
While I understand that the Minister may be interested in the outcome of the
Reconsideration Decision, it would be inappropriate for the Commission to
release any information regarding its decision prior to the decision being
released to the parties (in this case, the applicant).

[39]

Approximately two weeks later, at 2:42 pm on August 12, 2013 Minister Pimm’s Chief

of Staff sent the following email to D with respect to the response that had been received from
the ALC on July 26, 2013:
“… would like to discuss when you are back (from vacation) as this was an issue
for me last week with MPP [Minister Pat Pimm]. Reading it now seems like they
misinterpreted the request in that you were not asking for special or info before
the applicants but only when decision was reached and after due process was
followed”.
D responded at 2:48 pm:
“Correct - no special request just wanted to know decision”.
ALC staff viewed the request for the “outcome” as inappropriate, as they interpreted it to
mean that the Minister wanted to know, at that juncture, what the ALC’s determination of the
matter was, before the written decision had been released to the applicant.
[40]

Mr. Pimm has discussed with me the instructions he gave to staff and his intentions.

Mr. Pimm said that the information he received back from D (i.e. after C’s first response to S
at 9:40 on July 25, 2013) was that the ALC had come to their conclusion, but had not yet
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communicated it to Mr. McLeod. Mr. Pimm confirmed that he did ask for and want to know
the outcome, but only once it was ready.
Q
… were you asking to get a sneak preview of it?
A
No. We just wanted to know what - - when it was sent out that we would - we would be made aware of what that decision was.

[41]

The information provided to me by the ministerial staff and Ministry staff involved in

the email exchanges is consistent with and corroborates the testimony of Mr. Pimm. D
confirmed that Mr. Pimm did not ask him to find out what the ALC’s decision was before it
was released to Mr. McLeod:
Q
Was it your understanding that Mr. Pimm wanted to know what the answer
was at that point in time; in other words, before it was released to Mr. McLeod?
A
No.
Q
What was your understanding of what he wanted you to do?
A
I understood it as the decision wasn’t available for two weeks and that we
would be getting it at that time.
…
Q
In your mind, it was very clear that you just wanted to be informed when the
decision was ready and have it passed on?
A
That’s correct. Yes.
Q
At any time either during this time period or afterwards, was there any
indication from the Minister that he wanted an early response on this file?
A
Never.
…
Q
Did the Minister at any point in time in this entire scenario ever ask you to
take steps to get any kind of special favour, privilege or benefit from the ALC with
respect to McLeod’s application?
A
Never.

[42]

Similarly, S confirmed that she understood the request that came to her from the

Minister’s office was to find out the status of the timeline in relation to the reconsideration
decision. As noted above, after she passed on the ALC’s response about the expected
timeline for issuing the decision, D responded: “Thanks MPP would like to know the
outcome.” She said that her understanding of this further request was that “when we had the
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information the Minister would like to know what it was, that when it was available he would
like it” and provided the following information:
Q
So just to be absolutely clear, [D] at no point ever asked you to get the
decision from the ALC before it had been released to the applicant?
A
No.
Q
A

And did the Minister ever contact you directly about this matter?
No.

Q
And was it ever your intention to communicate that the ALC should release
the information to you before it was released to the applicant?
A
No.

[43]

Mr. Pimm has advised me that before seeking my opinion in this matter, he instructed the

staff in his ministry office that there should be no contact with the ALC by his office directly,
and no contact indirectly through his Deputy Minister’s office with respect to the McLeod
matter. He subsequently learned that on November 13, 2013 contact with the ALC about the
McLeod matter was made at the request of staff in his ministry office. That contact arose in this
way: the ministry office was contacted by various media outlets asking for a statement in
response to reports that despite the ALC’s decision dismissing his reconsideration application,
Mr. McLeod was proceeding with work to create the rodeo facility. The ministry staff was
anxious to prepare a statement for release that was factually correct. To do so, it was decided to
verify whether enforcement action was indeed being considered by the ALC. The ministry staff
took that initiative and without prior knowledge or approval by Mr. Pimm, the Deputy Minister
was consulted with respect to this request for information. The Deputy Minister agreed to ask
his staff to follow up on the request. He did so on the basis that the ALC was simply being
requested to provide information. As a result, a senior manager who had a good working
relationship with senior ALC staff was assigned the task. He left a voicemail message for senior
ALC staff requesting the information. He confirmed to me under oath that he did not anticipate
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that his request for information “on what action the ALC maybe contemplating with regard to the
rodeo” would result in the following response from the ALC:
“The Commission has received legal advice that it would be inappropriate for an
independent statutory tribunal charged with powers of investigation and enforcement to
disclose its intentions regarding such matters”.
Members of the ministerial staff, the Deputy Minister and the senior manager in the ministry
seeking the requested information have all confirmed to me under oath that in the first instance
they neither sought Mr. Pimm’s permission nor advised him of the voicemail message that was
left with the ALC.

[44]

The subsequent political events and announcements mentioned in paragraphs 23 (e)

(g) (l) (p) (r) as well as the personal matters mentioned in paragraph 23 (n) and (q) are
irrelevant with respect whether there was compliance by Mr. Pimm with section 6 of the Act.

III

[45]

ANALYSIS
In the context of the Members’ Conflict of Interest Act, Mr. Pimm has asked me to

determine whether he and his staff “acted inappropriately” in their “dealings” with the ALC. His
request comes after various published comments by the ALC and a number of media reports
about his involvement in the McLeod reconsideration application. On July 5, 2013 the ALC
published a “Policy Statement” whose purpose was said to be “to provide guidance to elected
officials concerning the scope of their appropriate role and participation with regard to
adjudicative decisions of the ALC under the Agricultural Land Commission Act”. The policy
statement included the observation that attempts by “an elected person with political power” to
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influence the outcome of a tribunal decision, “creates a potential ethical difficulty for the elected
person”. [see para 34 herein for the relevant complete text]

[46]

In a decision published on August 19, 2013 the ALC dismissed the McLeod

reconsideration application. At para 56 of its decision ALC said the following:
This leads us to the final point we wish to express in these reasons, which concerns the
representations we have received from the Mayor of Fort St. John and the local Member
of the Legislative Assembly with regard to this matter. In our respectful view, those
representations were not appropriate. They could create the impression for both the
Commission and the public that these officials were attempting to politically influence
the Commission. Where, as here, those officials began their representations before the
Commission had even received a reconsideration application and involved unannounced
personal attendance at a Commission site visit, and when those representations made no
reference to the requirements of the legislation, the perception is even more concerning.
(emphasis added)
The ALC decision went on to record the following in para 57:
As for Members of the Legislative Assembly, if a particular Member is of the view that
an application is so significant, that Member may make whatever representations to his or
her Cabinet colleagues he or she thinks appropriate in order to convince them that the
matter should be taken out of the Commission’s hands.
The statutory basis for Cabinet involvement is set out in section 39 through 45 of the ALC Act.

[47]

On October 4, 2013 the ALC published a “Message from the Chair: An Update”. One of

the purposes for the message was said to be:
“….to orient our strategic vision within a clear and focused discussion about the history
and purpose of the ALR and the ALC. Such clarity is particularly important today given
the ongoing public interest in the future role of the ALC and the ALR, including the role
agricultural land does and should play in the ongoing development of British Columbia”.
The document goes on to refer to the reference identified in the Premier’s June 10, 2013 mandate
letter to the Minister of Agriculture. [see para 22, herein]
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[48]

The Message makes reference to “A Non-Partisan ALC” and repeats the 3 paragraphs

from the July 5, 2013 policy statement that has been reproduced at para 34 herein. Given the
comments contained in the ALC decision of August 19, 2013 in the McLeod matter, the
references to “attempts to influence the outcome” of a tribunal decision by an elected person who
“has been brought in from outside precisely to use their power to influence the outcome of a
dispute” are a clear reference to Mr. Pimm and his role as an MLA and to Mayor Ackermann.

[49]

Again, my jurisdiction in determining whether there was compliance with the Act I

supervise, is, of course, limited to Mr. Pimm’s conduct alone. It is engaged by Mr. Pimm’s
request for my opinion, which came about in large part as a result of the ALC’s public assertion
that his “representations were not appropriate” and could “create a potential ethical difficulty”
for him. It is not appropriate for me to comment on the representations to the ALC made by
Mayor Ackermann. Their only relevance for my purposes is that, whether justified or not, the
ALC representatives obviously viewed her written and spoken representations as being very
unhelpful. Indeed, Mr. Bullock told me that he wished that he had packed up and left the on-site
meeting after listening to the Mayor’s oral representations [see para 27 herein]. I mention this
simply to observe, in fairness to Mr. Pimm, that events occurred and a negative tone had been
created long before he arrived on-site. Mr. Pimm has made no complaint or observation to me
about the Mayor’s involvement with the ALC with respect to the McLeod application.

[50]

In the matter at hand, some events occurred before Mr. Pimm was appointed to the

Cabinet on June 7, 2013, and some after. The comparative analytical prism through which these
events are assessed is, therefore, very different.
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[51]

The events surrounding Mr. Pimm’s actions as the MLA for Peace River North are

focused on the on-site visit that occurred on May 28, 2013 [see paras 24 through 30] and on his
letter to the ALC supporting the McLeod application, which, while dated and sent on May 17,
was not received by the ALC until May 31, 2013 [see para 14]. The events that occurred after he
became Minister of Agriculture are focused on the email correspondence that took place with the
ALC on July 25 and 26th and on November 13, 2013. [see paras 37, 38 & 43]

On-site Visit to McLeod Property, May 28, 2013
[52]

The specific concerns ultimately raised by the ALC that relate to Mr. Pimm’s attendance

at the on-site visit come down to this:
(a)

Mr. Pimm began his “representations before the Commission had even received a
reconsideration application”;

(b)

Mr. Pimm’s visit at the on-site visit was “unannounced” and unknown by the
ALC in advance;

(c)

At the on-site visit Mr. Pimm indicated his “strong support for the application”
with “no reference to the requirements of the legislation”, and he provided no
“relevant” information.

The ALC’s publically expressed concern that Mr. Pimm’s representations to it occurred before
the formal notice of reconsideration had actually been filed is curious. All of the information I
have received indicates that the timing was arranged to suit the convenience of both the applicant
and the ALC delegation, who had already made plans to be in the Fort St. John area. The Chair
of the ALC in the information he provided to me indicated that the relative timing of the on-site
visit was “certainly not [important] to us or to me”. [see para 10, herein]
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[53]

As mentioned in paras 24 and 25 herein, Mr. McLeod told me that he had advised the

ALC that Mr. Pimm would attend the on-site visit. While the ALC staff do not have the same
recollection, Mr. Pimm assumed that Mr. McLeod had advised the ALC of his attendance.
Otherwise, as a courtesy he would have made sure that the ALC was given a “heads-up” to say
that he would be attending. [see paras 24 and 25, herein] In the result, it would appear that there
was surprise on all sides. If as a neutral observer of the scene was asked to infer that Mr. Pimm
was part of the strategy to appear by stealth in order to politically influence the Commission by
his attendance, it would be difficult to come to that conclusion based on the information I have
received about the civil and, indeed cordial reception he received from the Chair of the
Commission and their friendly conversation that ensued. [see paras 25, 28, 29 and 30, herein].
While Mr. Bullock told me that Mr. Pimm’s presence indicated to him that “the heat was on.
This is pulling out the heavies” [see para 28 herein], he also said:
Q.
A.

[54]

Was all that general conversation, conversation you thought was part of the
conspiracy somehow to come down on you and show his influence?
“No. No, not at all” [see para 29, herein]

Quoting the words from the Commission’s July 5, 2013 policy statement [par 34, herein]

and with respect, it is my view that if Mr. Bullock had “a reasonable perception (both for the
public and adjudicator) that the elected person had been brought in from the outside precisely to
use their power to influence the outcome of a dispute that is supposed to be decided on the
evidence and the judgment of the decision-maker”, he would have emphatically made that point
with Mr. Pimm. Instead, it appears that their on-site conversation was largely inconsequential
and almost ceremonial.
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[55]

Mr. Pimm’s candor about the state of his knowledge on May 28, 2013 about the statutory

requirements in the ALC Act with respect to reconsideration applications is set out in para 16,
herein. While Mr. Bullock was looking for information relevant to the requirements of the ALC
Act, the information he got from Mr. Pimm related to the application’s value to the enjoyment or
cultural enhancement of the local community. While this information was unhelpful to the
Commission with respect to the reconsideration application, it is difficult to characterize it as
being “inappropriate as part of a perceived attempt to politically influence the Commission”.

[56]

As an independent statutory commission, the ALC is, of course, the master of its own

procedure. In the information I received the question arose about whether the on-site visit as part
of the reconsideration application was considered to be part of the Commission’s “deliberations”.
With respect to the purpose of the on-site visits and how they fit into the continuum leading to
the Commission’s ultimate decision, Mr. Bullock advised me as follows:
Q
A

….you regarded obviously the visit to the site as being part of your deliberations?
Yes. Information. We try to get as much information on an application as we can
to the point where we can actually do it.
…

Q

…in terms of the way the Commission operates and in terms of the way things are
done out of necessity or otherwise, is there room to believe when you are on the
site, you are not deliberating in that sense?
We are seeking information to take to our deliberations.

A

[57]

The answer is exactly what one would expect and is a reference to the formal

deliberations that the entire Commission would have before coming to its decision. All of the
information given to me indicates that at the on-site visit, the Commission was prepared to tour
the property, obtain information from the applicant and consider the request it had received with
respect to the RCMP Musical Ride. The Commission did not refuse to consider the Mayor’s
written submission or to hear the information it received from her at the on-site visit. Neither did
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it refuse to consider Mr. Pimm’s written submission or to hear information from him on-site: its
practical concern apparently had to do with the relevance of the information he provided, given
the requirements of the ALC legislation.

[58]

The formal deliberations of the Commission on the McLeod application for

reconsideration occurred on July 18, 2013 at the Commission’s Burnaby offices (see para 22(b)
herein). The Commission’s decision was published on August 19, 2013.

Email Correspondence of July 25 and July 26, 2013
[59]

As I understand it, a practice had developed over some time in the Minister of

Agriculture’s office for communications requesting information from the ALC to be channeled
through the Deputy Minister’s office. The practice was both an administrative acknowledgement
of the ALC’s independence and a practical recognition that the Deputy Minister’s office and the
ALC had over time developed a close working relationship with respect to matters of agricultural
policy. A potential downside of this administrative efficacy is that when there are multiple
participants in conversations, there is a risk of miscommunication. In the matter before me, that
risk, unfortunately, materialized.

[60]

The detail of the emails exchanged and the information provided to me by the staff of the

Minister’s and the Deputy Minister’s offices are set out in paras 37 through and including 42,
herein. In response to a request by the Minister’s office for some information on the status of the
McLeod information reconsideration, the Commission responded that it anticipated to “be able to
communicate the outcome in a couple of weeks”. The response that was looped back to the ALC
within three hours was “Minister would like to know outcome”. Twenty-four hours later, the
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ALC response to the Deputy Minister’s office referred to the earlier inquiry as having been with
respect to the “status of the reconsideration decision”. Legal advice from the lawyer advising the
ALC was attached to the message as set out in para 38, herein. Clearly, the first communication
from the ALC about communicating what it referred to as the “outcome” was ultimately being
referred to by the ALC as the Commission’s “decision”.

[61]

Apparently the ALC’s immediate interpretation of the email exchange was that the

Minister was asking for an inappropriate and early advantage about the fate of the
reconsideration application. The ALC was soon fully invested in its interpretation, as the
following information provided by Mr. Bullock indicates:
Q
A

There isn’t any temporal qualification to when the minister wants to know the
outcome?
I would think --I took it and I think we took it that he wanted to know the
outcome now.

Q
A

Was that communicated to anybody along the line?
That’s just the way I read it.

Q
A

Okay. Mister-Then we wrote back. I may be a dummy, but that’s the way I take it.

Q
A

I’m not accusing of you of being a dummy, sir, at all.
I hear you, but it’s pretty plain.

Q

There isn’t any qualification to when he wants to hear it. There isn’t any obvious
and expressed request that he get it before the decision is released, is there?
Well, I think we have said that the application was reviewed by the Commission
last week; paperwork regarding the review is being drafted; I anticipate we will be
able to communicate the outcome in couple of weeks, full stop. Then the emails
keep coming at us: “Thanks MPP would like to know the outcome.” And that
means to me he didn’t like our answer. We passed it along and there you go; I
mean, it’s pretty clear.

A

Q
A

Well, it’s clear to you anyway?
Well, it’s clear to me and I think it would be clear to most people, in my opinion
and we like --and it has been our policy over the years--to get back as quick as we
can when a Minister asks a question and give him an answer and we gave the
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answer and there was a question that came back; we want to know the outcome
and just because he didn’t say “now” we anticipated he wanted to say “now”.
(emphasis added)
[62]

In analyzing the ALC’s interpretation of the email conversation, one is left to wonder

(parenthetically) what practical good it would have been for the Minister to get prior notice of its
decision? What could the Minister do with such information that would benefit either his
constituent or himself, without incurring impossible and intolerable risks of improper disclosure?
On that purely expedient basis alone, the interpretation reached by the ALC is most unlikely.
But the regret in all of this is that the language used was ambiguous - when it should not have
been.

[63]

What appears to have happened is simply a series of unfortunate communications

resulting from this ambiguous language. Both of the ministerial staff members directly involved
told me under oath that the purpose of the email communications on July 25, 2013 was simply to
find out when the decision on the McLeod reconsideration request was expected, and to be
informed of the outcome when it was available so it could be passed on to Mr. Pimm. I accept
this sworn information as truthful. I have received no information either directly or inferentially
that either the Minister or the staff members involved ever intended to convey to the ALC that
the Minister was asking to be advised of the ALC’s decision before the written decision was
released, nor indeed were they ever instructed to do so by Mr. Pimm.

[64]

With respect to the voice mail contact from the Deputy Minister’s staff to the ALC which

is described in para 43 herein and was brought to my attention by the ALC, I have interviewed
under oath all of the various staff members involved as well as Mr. Pimm and the Deputy
Minister. Based on the information I have received, I am well satisfied that Mr. Pimm did not
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direct staff at his office or the Deputy Minister’s office to contact the ALC in relation to possible
enforcement by the ALC on the McLeod property, nor was it the intention of ministerial or
ministry staff to attempt to influence the ALC’s enforcement actions in any way. In my view,
given the notoriety of reports around compliance and potential enforcement of the ALC’s
decision with respect to the McLeod property, a straight-forward request for information was
taken by it to be an inappropriate attempt to interfere with its processes. Given all of the
ancillary events involving speculation about the core review and the ongoing role of the ALC as
well as the ALC’s published and re-published views with respect to Mr. Pimm’s alleged
“inappropriate” contact with it on the McLeod reconsideration application, Mr. Pimm was
prudent to ultimately give the instructions he did to the staff in the ministry office that there
should be no contact with the ALC by his office directly, and no contact indirectly through the
Deputy Minister’s office with respect to the McLeod matter. Unfortunately those instructions
were not followed. It is, however, a credit to all the staff involved that the information they
provided to me voluntarily under oath was forthright and unequivocal. I have no doubt that their
intentions were honourable and part of a genuine attempt to be helpful.

IV RECOMMENDATIONS AND CONCLUSION
[65]

To begin, I will first express my view about how section 6 of the Act should be

interpreted with respect to the activities and responsibilities of both MLAs and Ministers in
relation to Administrative Tribunals. Thereafter, I will provide some guidance suggestions for
Members when assisting constituents in their dealings with a host of Administrative Tribunals
exercising delegated executive power in what the Chief Justice of Canada has called “Our
modern regulatory state.” 1
1

http://www.scc-csc.gc.ca/court-cour/judges-juges/spe-dis/bm-2013-05-27-eng.aspx
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[66]

Section 6 is entitled “Activities on behalf of constituents”. It has been in the Act since its

inception in 1991 and reads: “This Act does not prohibit the activities in which members
normally engage on behalf of constituents”.

[67]

In his first Annual Report as the Conflict of Interest Commissioner in 1991-92 (pages 7

& 8), Commissioner Ted Hughes said the following (with emphasis added) about what is now
section 6 of the Act:
This section emphasizes that the Act does not prohibit the Activities in which
members normally engage on behalf of Constituents. I believe a liberal
interpretation of this section is called for. After all, the essence of democratic
government is the principle of representation. There are, however, some limits,
particularly when the member sits in Cabinet.
It is a common practice for a member’s constituency office to lend advice and , on
occasion, to give advocacy assistance to a constituent who is seeking a remedy or
redress from a commission, board, agency or other tribunal established by
government. I have ruled that a minister must not make personal representation
on behalf of a constituent in such a forum regardless of the ministry under which
the commission, board, agency or other tribunal operates. A minister acting in
such a way would always be seen as a minister of government and that is a
position of responsibility that he or she cannot shed at will and it would be
improper to appear in an advocacy role of this kind.
I have concluded, however, that constituency assistants in a minister’s office can
give advocacy assistance to constituents provided it is not before a commission,
board, agency or other tribunal within the sphere of the minister’s legislative
responsibility. Where that is the case, an alternative could be to have a
constituency assistant in a neighbouring constituency office perform that role.
(emphasis added)
The role and practice for what Mr. Hughes describes as “a member’s constituency office” is, in
fact, what constituents have been expecting and receiving from their MLAs for decades.
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[68]

In a Bulletin to all Members (December 8, 1992), Mr. Hughes explained that in his

Annual Report he had:
… [drawn] boundaries with respect to Ministerial advocacy representation on
behalf of a constituent, before a commission, board, agency or other tribunal
established by the government of the province. In my view, assistance to
constituents “through the bureaucratic maze of government” is very much a
legitimate activity of an MLA, minister or otherwise, in meeting the needs of a
constituent. However, in such endeavours, ministers must always be careful to
avoid crossing the line from lending assistance to providing personal advocacy
services. Whether or not that proscription flows directly from the Act, crossing
that line would be unseemly and inconsistent with justice being seen to be
done…, advocacy representation has not, however, been denied to anyone.
(emphasis added)

[69]

With respect, I agree with these early views expressed by Mr. Hughes. This

interpretation for MLAs and Ministers has been followed by this Office and has provided
guidance over the years to all Members of the Legislative Assembly as part of the recognition
that information and representation are essential parts of the currency of our democratic system.
Ministerial involvement in a matter before an administrative tribunal is always inappropriate.
However, in my opinion, it is not reasonable to subject Private Members to the same restrictions
as Ministers. In British Columbia today there is, in my opinion, a public interest need for
Members to engage in appropriate advocacy to assist their constituents as well as a need for the
parameters of that advocacy to be clarified by this Office.

[70]

There has been long-standing public and institutional concern that in our parliamentary

system of government, the concentrated power and influence of the Cabinet and appointed
opposition critics results in individual Private Members having little or no real influence on the
course of legislative events. For years, individual MLAs have said publicly and privately that in
addition to their roles as legislators their most productive and valuable work is often done at the
constituency level, bringing forward the concerns and issues of their constituents and advocating
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for them. In my opinion, the interpretation of Section 6 of the Act has to be aligned with this
reality in our representational government.

[71]

As noted in paragraph 46 herein, the ALC in its decision dismissing the McLeod

reconsideration application said this about representation to it by MLAs:
As for Members of the Legislative Assembly, if a particular Member is of the
view that an application is so significant, that Member may make whatever
representations to his or her Cabinet colleagues he or she thinks appropriate in order to
convince them that the matter should be taken out of the Commission’s hands.

[72]

With respect, for some MLAs this suggestion is simply illusory. While the process

described by the ALC certainly exists as outlined in sections 39 through 45 of the ALC Act, the
institutional reality is that only MLAs on the government side are in a political position to make
representation to “Cabinet colleagues”. As a practical matter, all other MLAs would be,
arguably, disenfranchised.

[73]

The vast majority of administrative tribunals in this province do not have to contend with

the prospect of matters before them being removed for consideration by Cabinet. The broader
issue for us to consider, then, is the extent to which all MLAs may act on behalf of their
constituents in a matter before any administrative tribunal. For reference, a list of Administrative
Tribunals in British Columbia is attached as Appendix B.

[74]

Just before doing so, it is important to again record that as a matter of law, independent

Administrative Tribunals are the masters of their own procedure. In other words, they can
determine their own process and make their own rules. In doing so, however, they are subject to
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the rule of law and our courts can ultimately decide whether their rules were fair. As the Chief
Justice of Canada said last year in her earlier footnoted remarks:
“We understand better than we once did that what matters is fundamental fairness, and
that what is fundamentally fair depends profoundly on the particular mandate and context
of the tribunal in question.”

RECOMMENDATIONS
The following guidelines are intended to assist Members to balance their responsibility to
represent constituents with their responsibility to respect the independence of Administrative
Tribunals.

[75]

It must be remembered that section 6 does not trump other provisions of the Act and there

are, of course, limits to the breadth and scope of activities MLAs can properly perform when
assisting constituents. Administrative Tribunals are intended to function at arm’s length from
government and perform in a non-partisan manner. Accordingly, Members must take care to
ensure that they do not interfere with the quasi-judicial decision-making of a tribunal or appear
to do so. Several factors must be taken into consideration to determine whether the activities
undertaken on behalf of a constituent are appropriate; they include the nature of the activity,
whether the Member has a private interest, the other interests involved, the capacity of the
constituent and public perception.

[76]

Activities that can be characterized as assisting constituents to navigate the “bureaucratic

maze” of government have long been considered valuable and acceptable. Such activities
include requesting status updates or clarification on processes and procedures, enquiring about
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the reasons for delay or asking when a decision is expected to be made public. However,
Members should be cautious before engaging in any kind of direct personal advocacy on behalf
of a constituent and must take care to determine whether there is a legitimate role they can play.
Members should be clear with constituents that they should not expect to receive preferential
treatment because of their MLA’s involvement.

[77]

Where, in this context, is the bright line that distinguishes between activities that

members “normally” engage in on behalf of constituents and those that are inappropriate? In my
view, the line is crossed once the particular tribunal has begun its deliberations. Up to that point,
when the tribunal is gathering information and evidence needed to make its decision, Members
may properly make representations in order to assist the tribunal by contributing to the body of
information it draws upon to make an informed decision.

[78]

Once the deliberative stage has begun, Members should cease making all representations.

Providing comments or opinions at this stage would be gratuitous and could give the impression
of political interference. For some tribunals it will be obvious when the information gathering
process is completed (e.g. at the end of a hearing). For others, however, it will be more difficult
to determine. Accordingly, Members should familiarize themselves with the tribunal’s
procedures and when asked by a constituent for assistance, verify at what stage the tribunal is in
its process.

[79]

It would also be prudent for Members to carefully consider whether their support of a

constituent, even during the information gathering stage is, in fact, helpful. Most tribunals have
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very specific criteria upon which they must make their decision, and Members should take care
to ensure that their representations are relevant to those criteria. Commenting on factors outside
of the legislated criteria is unhelpful. Members would be wise to review the tribunal’s basic
legislative framework to ensure that they do in fact have something useful to contribute to the
process.

[80]

Finally, Members should consider whether there are any other factors that might militate

against their involvement. Members should be sensitive to the political context and whether
there are broader issues that would make their involvement contentious or improper. I have
every confidence that experienced legislators are not “tone deaf” about such matters.

CONCLUSION
[81]

I come now to apply my interpretation of section 6 of the Act to the events that give rise

to this opinion and will deal first with Mr. Pimm’s involvement as an MLA at the on-site visit.
The ALC ultimately considered that Mr. Pimm’s presence, without more, gave rise to a negative
presumption of improper influence and inappropriate representation in the McLeod
reconsideration application. It expressed apprehension, after the fact, that his presence raised
potential “legal difficulty” for it. Yet, there was no suggestion that there had been a breach of
any published rules or protocols that the ALC had created around reconsideration applications.
Indeed, so far as I know, it appears none existed. The ALC indicated to the applicant that the onsite visit was an opportunity for it to gather information. There were no directions about who
could and could not attend. The Chair confirmed to me that information was being obtained at
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the site-visit to take to the ALC’s formal deliberations. These deliberations took place seven
weeks later and 1,200 kilometres away at its lower mainland offices.

[82]

The proportionate approach that guides my interpretation of the Act is that in relation to

administrative tribunals, MLAs can engage in activities on behalf of their constituents where the
tribunal is gathering information to inform its deliberations. That is what occurred here. In the
particular circumstances discussed and analyzed in this opinion I conclude that Mr. Pimm’s
attendance at the on-site visit, the limited representations he made there and in his letter of
support for the reconsideration application were not in breach of the Act. As Mr. Pimm candidly
acknowledged, he was unaware at the time of the specific criteria upon which the ALC would
make its decision. The representations he made amounted to general enthusiasm for the rodeo
project which he saw as a benefit to his community. The making of such representations, while
irrelevant in terms of the statutory test for reconsideration, did not amount to improper activity.
It is also my view that the ALC’s speculation that Mr. Pimm’s involvement as an MLA created
potential “ethical difficulties” was quite undeserved in light of all the information I have been
given.

[83]

With respect to the events that occurred after Mr. Pimm had been appointed as Minister

of Agriculture, it is my opinion that what was perceived by the ALC to be ministerial
interference and/or an attempt to improperly obtain information was neither of those things. The
July 25 and 26, 2013 email communications amount to a series of regrettable misinterpretations
resulting from ambiguous language. Similarly, the unclear voicemail message left by ministry
staff on November 13, 2013, made without the Minister’s knowledge, had the unintended effect
of being interpreted by the ALC as an attempt to influence its enforcement actions.
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• FORT S JOHN
May 15, 2013

File. #.6635-01, 3.7.10-02, ()220-20

Agricu!ture Laud Commission

.! 33 - 4940Canada Way

BUrnabyÿ BC V-50 4K6

Attention: Commlssion. chair and Commi.ssioners .
Re: ALC File: #53049ÿ_.-...ApplicaHbit, for.Nonÿ-Farm-Use.of.Land in.the,
........ Xgr-ieultuÿ:aiLanÿ-R-esÿe- ........................ - .......... " ........ "

Dear Mr. Bu!lQc.l¢ arid Commis.si0ners,
Tlÿis !etter :is t.o inform you 0f our. cgncern over t.!!e decision related to the
above.noted fil.e, in which you Perused the application for the development and
operation of:a rodeo grounds and ÿupportive facilities,
Fort St. John has a'long history of working with the land and the resources it

oiÿfers our residents and neighbÿ?ÿs, One such aspect of history in out ÿ;eg!6n

is. the rich cult.u.re of rodeos. This is a vital asi6eet.ÿelated to the quality, of life
erijbyed by oÿr ÿ:a.n..o.hing and agriculture community whether the.y r.eside
within the actual City of Fo.rt. S.L John or the suiÿ-ounding areas.
The Comm{ssion's considerai.o.n wa.s twofold:
1. No eviderice pres6itÿed Itfat this is the only locati.otÿ available for the
propo.s.ed deveiopmentÿ
2ÿ No evidende that t.h.is could not be ace.mmnodated oÿ.a .lanÿ! tJqe ALC. has
approved foÿ" n.o..n-fm'ra u.s..e ÿ,u)der the CDP or NP Fringe Area.

The land determined ixÿ the. aocmr,.ents no}ed gas been• t.aggeÿ! £0r the Nture
• dey.e!opmcm 9fres.ÿd.e.ntial and coÿercla!/indtistHal.use. The Ciity of Fort
St. John is-a community that is growing rapidly and we aÿe quickly becom. ing
constrained by b.oun.d, arie..s, tiÿat.lim..it our denser residetttial neighbom-hoods

and encoucage larger lot development outside our borders. This is
unsustainab:le and very sh.ort.-sigNe;!, T!xe!and...under consideration is
.immed.i.atdy adjacent 1o ihe bbicridm'ieg Of the City arid would be able to, with
inCOrporation, access water and sewer services. With N{s :ÿealth issue .1.1o

longer a conc.em; ihe users .o.f tt!e facility w0iald be •able to foeus on creating a
safe arid fun environment that encourages a rich culture of equesfH .an and
agriculture life.

• ÿfSe Energetic City

APPENDIX A
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..

for:Non, Farm..Uÿe "ofÿLan.tl m ÿhe

Wtg le we eficoufage oÿ families and children to continue ÿ0 pursue
agriculture as a lifestyle and professi0n, tÿs decision eliminates the

oppoÿ*y to offer a s ottree of recreation to:that way of life, This facility

would offer 0pportunities for aetiTCifies including fa!!i fairs, 4-H actiVities,
riÿlg and top'.rag lessons m!.d so mubh iif0re.

The Cÿty ofFort SI, John is suppo.rfive of this initiative arid. stror@y

.e.nconrages. the Comi-riission to visit the site and revisit this dec.Mo.n, pos.thaste,
2"ÿ. -

Mayor
cc.ÿ

Brian Underhili, Executive Director
Terry M cLeod

APPENDIX B

List of Administrative Tribunals1
Agricultural Land Commission
Building Code Appeal Board
British Columbia Review Board
Community Care and Assisted Living Appeal Board
Driving Notice Review Board
Discipline and Professional Conduct Board (Teachers Act)
Employment and Assistance Appeal Tribunal
Environmental Appeal Board
Employment Standards Tribunal
Farm Industry Review Board
Financial Institutions Commission
Financial Services Tribunal
Forest Practices Board
Forest Appeals Commission
Health Professions Review Board
Hospital Appeal Board
Human Rights Tribunal
Industry Training Appeal Board
Labour Relations Board
Mental health Review Panels
Oil and Gas Appeal Tribunal
Property Assessment Appeal Board
Property Assessment Review Panels
Passenger Transportation Board
Securities Commission
Surface Rights Board
Safety Standards Appeal Board
Utilities Commission
Workers’ Compensation Appeal Tribunal

1

All of these Boards, Commissions and Tribunals are subject to the Administrative Tribunals Act with the exception
of the Forest Appeals Commission.

